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The sustainable use of plant genetic resources (PGR),
has been a common concern of humankind. The
conservation and sustainable use of PGR is of critical
importance for meeting the food, health and other needs
of the growing world population. Earlier PGR were
considered a common heritage of mankind and were
freely available for acquisition and utilization, but with
the Convention on Biological Diversity (CBD) coming
into force with effect from December 29, 1993, the
sovereign rights of the nations over their biological
resources have been recognised and the nations are
responsible for conservation of biological diversity and
using itin a sustainable manner. The access to and sharing
of both, genetic resources and technologies, are essential,
as most of the countries depend largely on PGR for
food and agriculture that originated elsewhere. Nations
may, therefore, mutually benefit from creation of an
effective system for facilitated access to these resources,
while exercising their sovereign rights over their plant
genetic resources for food and agriculture (PGRFA). Tt
was, thus considered appropriate to formulate an
international agreement within the frame work of the
Food and Agriculture Organization (FAO) of the United
Nations to achieve the objectives in harmonization with
the provisions made under CBD. After years of negotiations,
a treaty named “International Treaty on Plant Genetic
Resources for Food and Agriculture (ITPGRFA) was
adopted in November, 2001 at the 31% Conference of
the UN Food and Agricultural Orgamsatlon (FAO, 2001).

Genesis of the Treaty

In 1983, the FAO Conference established the inter-
governmental Commission on Plant Genetic Resources
(now the Commission on Genetic Resources for Food
and Agriculture) and adopted a non-binding International
Undertaking (IU) on Plant Genetic Resources. The
objectives of IU were to ensure that “PGR of economic
and or social interest, particularly for agriculture will

be explored, preserved, evaluated and made available .

forplantbreeding and scientific purposes” Thisundertaking
was based on the universally accepted principle that PGR
are a heritage of mankind and consequently should be
available without restriction.
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After 1993, when CBD was adopted during Rio Earth
Summit of the United Nations, the authority to determine
access to genetic resources became the responsibility
of national governments, which was to be determined
on the principles of prior informed consent (PIC) and
mutually agreed terms (MAT).

In 1993, the FAQ adopted a resolution (7/93) for
the revision of IU to bring it in harmony with CBD,
and to address other outstanding issues of access to PGR
held in ex situ collections by Consultative Group of
International Agricultural Research Centres (CGIAR),.
and the realization of farmers rights. These issues were
not addressed by IU earlier.

The revised text of IU was submitted to the FAO
Conference on 3™ Nov, 2001 and adopted as “The
International Treaty on Plant Genetic Resources for Food
and Agriculture (ITPGRFA).

Salient Provisions

Objectives of the Treaty: The objectives of the Treaty
are “the conservation and sustainable use of PGRFA
and the fair and equitable sharing of benefits arising
out of their use, in harmony with the CBD, for sustainable
agriculture and food security”. The objectives are proposed
to be attained by closely linking this Treaty to the FAO
of the United Nations and to the CBD. ’

Entry and termination of the Treaty: The Treaty was
open for signature at the FAO from 3 November 2001
to 4 November 2002 by all members of FAO and other
states that are not members of FAO but are members
of either the United Nations, or any of its specialized
agencies. However, this Treaty is subject to ratification,
acceptance or approval by the members and non-
members of FAO as referred above. The Treaty shall
come into force on 29™ June 2004, after 90 days of
the deposit of the 40" instrument of ratification and
acceptance!.

A contracting party at any time, after two years of
the Treaty coming into force, may notify in writing for
its withdrawal from the Treaty. The withdrawal shall
be effective after one year of receipt of the notification.
The Treaty shall be automatically terminated if and when,
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as a result of withdrawals, the number of contracting
parties drops below forty, unless the remaining contracting
parties unanimously decide otherwise. In the event of
termination the disposition of assets shall be governed
by the financial rules to be adopted by the Governing
Body.

Relevant terms in the Treaty: For the purpose of this
Treaty, some important terms have been defined as
follows:

e “In situ conservation” means the conservation of
ecosystems and natural habitats and the maintenance
and recovery of viable populations of species in their
natural surroundings and, in the case of domesticated
or cultivated plant species, in the surroundings where
they have developed their distinctive properties.

e “Ex situ conservation” means the conservation of
plant genetic resources for food and agriculture
outside their natural habitat.

e “Plant genetic resources for food and agriculture”
means any genetic material of plant origin of actual
or potential value for food and agriculture.

o “Genetic material” means any material of plantorigin,
including reproductive and vegetative propagating
material, containing functional units of heredity.

e “Centre of origin” means a geogfaphical area where
a plant species, either domesticated or wild, first
developed its distinctive properties.

e “Centre of crop diversity” means a geographical area
containing a high level of genetic diversity for crop
species in in situ conditions.

Obligations on part of Contracting Parties

Each contracting party of the Treaty shall ensure the
conformity of its laws, regulations and programmes with
the provisions of the Treaty. Each contracting party shall,
subject to national legislation, and in cooperation with
other contracted parties where appropriate, promote an
integrated approach to the exploration, conservation and
sustainable use of PGRFA and shall in particular, as
appropriate, undertake some of the activities like:

(i) Survey and inventory of PGRFA;

(ii)) Promote the collection of PGRFA and relevant
associated information on those PGR that are under
threat or are of potential use;

(iii) Promote or support, as appropriate, farmers and local
communities’ efforts to manage and conserve on-
farm their PGRFA;
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(iv) Promote in situ conservation of wild crop relatives
and wild plants for food production;

{(v) Cooperate to promote the development of an efficient
and sustainable system of ex situ conservation, giving
due attention to the need for adequate documentation,
characterization, regeneration and evaluation;

(vi) Take steps to minimize or, if possible, eliminate
threats to PGRFA. :

The contracting parties are also obligated to develop
and maintain appropriate policies and legal measures
to promote sustainable use of PGR for sustainable
agriculture and food security, and international cooperation,
in the following manner.

(a) At national level by

(i) development and maintenance of diverse farming
systems;

(if) strengtheningresearch whichenhances and conserves
biological diversity by maximising intra and inter
specific variation;

(iif) promoting breeding efforts for development of varieties
adapted to social, economic and ecological conditions;

(iv) broadening genetic base of crops;
(v) promoting locally adapted crops and varieties;

(vi) supporting the wider use of diversity of varieties
and species in on-farm management;

(vii)reviewing policies for varieties release and seed
production as appropriate

(b) At the international level by

(i) cooperating with other contracting parties, directly
or through FAO and the relevant international
organizations in the conservation and sustainable of
PGRFA.

(i) cooperating in establishment or strengthening the
capabilities of developing countries and countries
with economies in transition with respect to
conservation and sustainable use of PGRFA.

The Multilateral System of access and benefit sharing

In exercise of sovereign rights of nations over their plant
genetic resources for food and agriculture, the Treaty
envisages the establishment of a multilateral system (MS)
covering a list of 35 food and 29 forage crops (Annexure
1 of the Treaty) selected on the criteria of food security
and interdependence. It shall include all PGRFA of the
listed crops that are under the management and control
of the contracting parties and in public domain. The
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contracting parties shall also take appropriate measures
to encourage national and legal persons within their
jurisdiction, holding PGRFA of the listed crops, toinclude
such PGRFA in the MS. The MS shall also include the
PGRFA as listed, and held in the ex situ collections
of the International Agricultural Research Centres of the
CGIAR.

The access to PGRFA shall be provided solely for
the purpose of utilization and conservation for research,
breeding and training for food and agriculture, provided
that such purpose does not include chemical,
pharmaceutical and/or other non-food/feed industrial uses
(Article 12.3 a). The access is tobe accorded expeditiously
without the need to track individual accessions and either
no fee or fee, not exceeding the minimal cost involved,
is to be charged. It is also envisaged in the Treaty that
all the available passport data, subject to applicable law,
and any other associated available non-confidential
descriptive information should be made available with
PGRFA being provided. However, as per Article 12.3
(d), the recipient shall not claim any intellectual property
or other rights that limit the facilitated access to PGRFA,
or their genetic parts or components, in the form received
from MS. The MS also makes it mandatory (Article
12.3 g) on the part of recipient to continue to make
the accessed and conserved material available to MS.

Article 13 of the Treaty describes about the benefit
sharing mechanisms in the MS. It has been indicated
that the benefits arising from the use, including the
commercialization of PGRFA under MS shall be shared
fairly and equitably through different mechanisms like
the exchange of information, access to and transfer of
technology, capacity building, and the sharing of the
benefits arising from commercialization, taking into
account the priority activity. areas in the rolling Global
Plan of Action, under the guidance of the Governing
Body.

Article 13.2 d (ii) of the Treaty states that ““a recipient
who commercializes a product that is a PGRFA and
that incorporates material accessed from MS, shall pay
to the mechanism, such as Trust Account, as referred
in the Article 19.3 f of the Treaty, an equitable share
of the benefits arising from commercialization of that
product, except whenever such a product is available
without restriction to others for further research and
breeding, in which case the recipient who commercializes
shall be encouraged to make such payment”.

The facilitated access to PGRFA shall be provided
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in pursuance of standard material transfer agreement
(MTA), which shall be adopted by the Governing Body
and contain the provisions of the Articles 12.3 (a, d,
g) and 13.2 d (ii) and other relevant provisions of the
Treaty as referred above. The conditions of MTA shall
also apply to the transfer of PGRFA to another person
or entity, as well as to any subsequent transfers of these
PGRFA.

It has been emphasized under the Article 13.3 of
benefit sharing that the benefits arising from the use
of PGRFA that are shared under MS should flow primarily,
directly or indirectly, to the farmers in all countries,
especially in developing countries, and countries with
economies in transition, who conserve-and sustainably
utilize PGRFA. This component of Treaty will largely
depend upon the effectiveness of implementation of the
Global Plan of Action and the funding strategy, particularly
for the developing countries and countries with economies
in transition, especially in centres of diversity and the
least developed countries.

Farmers’ Rights

It has been very well recognized in the Treaty (Article
9) that the local and indigenous communities and farmers
of all regions of the world, particularly those in the centres
of origin and crop diversity have made enormous
contributions and will continue to make for the development
and conservation of plant genetic resources which constitute
the basis of food and agriculture. The responsibility for
realizing the farmers’ rights related to PGRFA rests with
the national governments and accordingly, as appropriate
and subject to its national legislation, take measures to
protect and promote farmers’ rights with respect to
(i) protection of traditional knowledge related to PGRFA,
(ii) right to equitable share of the benefits arising out
of use of PGRFA and (iii) the right to participate in
decision making, at national level on matters related to
conservation and sustainable use of PGRFA.

Also, the Treaty shall not limit any rights that farmers
have to save, use, exchange and sell farm saved seed/
propagating material, subject to national law and as
appropriate.

Supporting Components

Four major components supportive to the effective working

of the Treaty have been recognized. These are:

(1) Effective implementation of Global Plan of Action
(FAO, 1996), where 20 activities have been identified
to be pursued through national actions.
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(2) Recognising the importance of ex siru collection of
PGRFA held in trust by International Agricultural
Research Centres (IARCs) of the CGIAR with the
Treaty, the Contracting Parties have called upon
TARCs to sign agreements with the Governing Body
with regard to ex situ collections listed as well as
non-listed crops with certain terms and conditions
such as:" '

(i) PGRFA listed in Annex 1 of the Treaty and
held by the IARCs shall be made available as
per standard MTA to be adopted by the Governing
Body.

(ii) PGRFA not listed in Annex 1 of the Treaty and
collected before CBD that are held by IARCs
shall be made available as per MTA currently
inuse pursuant to the agreements between IARCs
and FAO. The MTA shall be modified by the
Governing Body not later than its second regular
session.

(iii) The Contracting Parties in whose territory the
PGRFA were collected from in situ conditions
shall be provided with samples of such PGRFA
on demand, without MTA.

(3) Theexisting cooperation in the international networks
on PGRFA should be encouraged to be developed
on the basis of existing arrangements and consistent
with the terms of the Treaty.

(4) The contracting parties should cooperate in
developmentand strengthening of a global information
system to facilitate exchange of information, based
onexisting information systems, on scientific, technical
and environmental matters related to PGRFA.

The Institutional and Financial Provisions

The Governing Body (GB) of this Treaty shall be
composed of all contracting parties. All the decisions
will be taken by consensus. The functions of the GB
shall be to promote the full implementation of the Treaty
keeping in view its objectives particularly, for the operation
of MS and establishment of an appropriate mechanism,
like as aTrust Account, for receiving and utilizing financial
resources that will accrue toit for purpose of implementing
this Treaty. '

The Secretary of GB shall be appointed by the
Director General of FAQO, with the approval of the GB.
The Director General of FAO shall be the Depositary
of this Treaty. '
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For financial resources, the contracting parties have
to make a funding strategy for the effective implementation
of the Treaty. The funding strategy shall be to enhance
the availability, transparency, efficiency and effectiveness
of the provisions of the financial resources. To mobilize
funds for priority activities, plans and programmes, in
particular to the developing countries and countries with
economies in transition, the GB shall periodically set
targets for such funding. The effectiveness and efficiency
in implementation of programmes and policies of the
Treaty in building capacity in PGRFA in developing
countries and countries with economies in transition will
mainly depend on the effective allocation of funds by
the Contracting Parties, particularly by the developed
countries.

The other component of the funding strategy is to
get revenue through the benefits arising out of the
commercial utilization of PGRFA (Article 13.2 d).
Voluntary contributions may also be provided by the
Contracting Parties, the private sector, non-governmental
organizations and other sources. The GB shall consider
modalities of a strategy to ptomote such contributions.

Assessment and Perception of the Treaty

The International Undertaking (IU) adopted by FAO in
1983 came to a close when an international binding
agreement “The International Treaty on Plant Genetic
Resources for Food and Agriculture” was adopted. This
treaty was necessitated to harmonize the provisions made
under Convention on Biological Diversity (CBD)
particularly with respect to the sovereign rights of the
nations over their biological resources, fair and equitable
sharing of the benefits arising out of the use of biological
resources, facilitating access and conservation and
sustainable use of biological resources. This has paved
a way to understand the value of biological resources,
and the significance of farmers and communities in the
development and conservation of biological resources.

The Contracting Parties should see that the emphasis
laid under article 7.2 (a) for the international cooperation
tobe mainly directed towards establishing or strengthening
the capabilities of developing countries and countries
with economies in transition, associated with centres of
crop diversity should be carried out in letter and spirit
so that the important objective of the Treaty to promote
conservation of the PGRFA is not vitiated.

Concerns Regarding Conditions of Access: The issue
related to access to PGRFA should be made clear on
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the point (i) whether the material has to be accessed

through a single window system (Nagamine, 2004) or
(ii) it has to be at accessed directly from the concerned
party.

It will be desirable if the access is made through
single window system. IARC should sign the agreement
with FAO, who will hold the material in trust and supply
the materials to the indenting party through MTA. By
this way, auniform system will be developed for utilization
of biological resource under the MS.

Crops and forages covered: In the agreement arrived
at, after consideration of various thoughts, where some
countries wanted every crop to be brought under MS,
the biodiversity-rich developing world managed to keep
back some valuable crops from the common system.
India favoured retaining all crops dealt under CGIAR
system. Ultimately, it was agreed to included the selected
crops based on food security and interdependence amongst
countries. The 35 food crops and 29 forages (listed in
Annex 1) were selected. This list represents about 85
percent of the crops important for food security. However,
there seems to be some major gaps in the list, if the
criteria of food security is considered. Crops like soybean,
groundnut, sugarcane tomato and most tropical forages
areexcluded, while asparagus and strawberry are included
(Fowler, 2004). '

Regarding the number of crops and forages, there
are apprehensions. Some countries feel it to be exhaustive,
while others have rated them to be a low number
(Chawdhary, 2002). To add crops and forages to the
list will be a matter of ‘amendment’ now, which can
be proposed once the Governing Body is established.
But that too will not be a easy job since the amendment
need to be approved by all, due to the ‘consensus’ clause
of the Treaty.

The fear of biopiracy expressed by the author
(Chawdhary, 2002), about the uncovered crops seems
to be unfounded. The author had expressed that the Treaty
may increase the threat to the diversity of genetic
resources, escalate biopiracy and inactivate identification,
collection, documentation and conservation of PGR
excluded from MS. But, It has been reaffirmed under
CBD as well asin the Treaty that the states have sovereign
rights and are responsible for conservation and sustainable
use of their biological biodiversity with a fair and equitable
sharing of benefit arising from use of the genetic resources.
This leaves no scope for such suspicions. Accordingly,
the Biological Diversity Act 2002 has been passed in
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India and access to PGR by foreigners would be as per
provisions of the Act. The access and regulations of PGR
for each and every crop will be controlled by National
Biodiversity Authority. Apart from this, the ex situ
collections of all the crops held in trust by IARCs are
to be supplied as per the standard MTA which forbids
applying for any IPR over the acquired germplasm.

Provision of Farmers Rights and Intellectual Property
Rights: The holders of biological resources have taken
a right step in bringing only those crops and forages
under the Treaty which are important for food security
and interdependence of many countries. The other crops
and forages would either be, handled through bilateral
agreements or amendments made in the Treaty at later
stages. The main aspect where conflicts or the differences
of opinions have surfaced are the Farmers Rights, benefits
sharing and the IPRs related to biological resources. The
Treaty clearly envisages the farmers rights under Article
9 withrespectto protection of their traditional knowledge,
right to equitable sharing of use of PGRFA and their
participation in decision making related to PGRFA
conservation and sustainable uses. Article 13.3 states that
the benefits sharing from the use of PGRFA should
primarily, directly or indirectly, flow to farmers. But the
responsibility of all these aspects rests with the national
governments, who have to make laws, plans and policies
in cognizance of these issues. This may be possible at
the national level but there should be a commitment
from the international agency like FAO to take care of
these issues of the international level also, since the Treaty
allows claiming IPRs, if not in their original forms, but
on their modified forms, as could be interpreted from
the Article 12.3 (d) that mentions as not to claim any
IPR “in the form received”. Since patents are being
allowed on the processes of varietal development and
even fora ‘gene’ extracted from a plant in some developed
countries, the commercialization aspect definitely creeps

- in and therefore, the authority at the international level

should see how to extract claims of benefit sharing arising
out of use of the biological resources.

Involvement of Private Sector towards benefit sharing:
Value addition being an important component of PGRFA,
it would be desirable to involve private sector and food
industries to exploit the commercialization aspect of
PGREFA to the fullest extent to take advantage of benefit
sharing and enhance the allocation to the funding strategy,
as provided in Article 13.6, where the contracting parties
are advised to consider modalities for voluntary benefit
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sharing contributions by food processing industries that
benefit from PGRFA.

Conclusion

The PGRFA are the most essential component of food
security, the world over. As most of the countries largely
depend on the PGRFA that originated elsewhere, it is
necessary to make provisions for the access and sharing
of PGRFA at the global level. The recognition of sovereign
rights of the nations over their genetic resources, after
adoption of CBD in 1993, brought out a major shift
in national germplasm exchange policies, and therefore,
itbecame essential, at the international level, to formulate
the International Treaty on Plant Genetic Resources for
Food and Agriculture (ITPGRFA) for conservation and
sustainable utilization of PGRFA in harmony with CBD
provisions.

Presently 64 crops have been covered in the multilateral
system (MS). PGRFA will be exchanged through MS
where material transfer agreements (MTA) are likely to
take care of IPR issues. It should be considered as an
opportunity by member countries toregain mutual exchange
of PGRFA and related technologies for ushering in food
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and nutritional security for the human population. The
list of crops may be expanded at the later stage by the
Governing Body. The treaty envisages the protection of
farmers rights as well, in terms of their traditional
knowledge and involvement in management of PGRFA.
The ITPGRFA will ultimately benefit the humankind
at the global level while signifying the sovereign rights
of the nations over their biological resources and taking
care of benefit sharing and sustainable use of the resources.
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